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LOCAL GOVERNMENT AMENDMENT BILL 2009 

Committee 
The Chairman of Committees (Hon George Cash) in the Chair; Hon Peter Collier (Minister for Energy) in charge 
of the bill.  

Clause 41: Section 8.2 amended — 

Resumed from an earlier stage of the sitting on the amendment moved by Hon Paul Llewellyn. 

Hon PAUL LLEWELLYN: Before question time, I was saying that I want to know what problem this 
amendment is going to solve. I also noted that WALGA is strongly opposed to this amendment. My 
understanding is that the minister was saying that this amendment will clear the way for the Department of Local 
Government and Regional Development to investigate shires and require people to provide information. We 
contend that this amendment will undermine the role of the CEO. What I would like to know is: under what 
circumstances will the status quo not work, because, as I understand it, the current situation is that the CEO is 
obliged to hand over information; and how will this amendment remedy that situation?  

Hon PETER COLLIER: This is the issue that was raised by Hon Ken Travers. Hon Ken Travers brought up 
the fact that currently there is no compulsion for a CEO to access information from any officer in a lower 
position. This amendment will provide that access to information. If an officer in any local government 
organisation has not acted inappropriately, that officer will have nothing to worry about. It is as simple as that. 

Hon PAUL LLEWELLYN: The question then is: what will happen if an investigator asks a person to provide 
information and that information is held by the body corporate, and the only people who have access to that 
information are the CEO or some other authority?  

Hon PETER COLLIER: The shift in the onus of responsibility is essentially to ensure that no stone is left 
unturned in providing access to information. That is the whole point of the exercise. At the moment, there are 
evidently avenues by which access to information is simply not available. The purpose of this amendment is 
simply to provide that access.  

Hon PAUL LLEWELLYN: This is at the heart of the Western Australian Local Government Association’s 
concern, as I understand it. It undermines the powers of CEOs to discharge all their functions. Clause 41(2)(2) 
states — 

A person who fails to comply with a notice under subsection (1) commits an offence. 

When a person cannot provide the information, would that be a sufficient defence, and would no penalty apply? 
At the moment it says that a person has to comply with a notice. I want to know what reasonable efforts people 
have to make and whether they are committing an offence and will be charged when there is reasonable grounds 
to suggest that they cannot actually access that information. I think that needs to be clarified now. 

Hon PETER COLLIER: It is the same as any lawful access to information. Every endeavour must be made to 
access that information. If it is simply not possible, because the information is not available, that ends the 
process. It is as simple as that. As far as WALGA is concerned, scrutiny should not be an issue in itself; in fact it 
should be encouraged to ensure that there is full transparency and full accountability. If there is full transparency 
and full accountability, there should not be a problem.  

Hon KEN TRAVERS: I thought I might ask a few questions and test a few things here. I am not sure that it is 
about undermining the CEO, but it certainly is providing protection in a situation in which the CEO is the 
problem. We have already seen that once. I remind members again of the situation in Joondalup. I imagine this is 
very similar to a situation in which a parliamentary committee seeks to subpoena documents, and I want to see 
whether it is the same situation. It comes down to who has the control of those documents. Often the documents 
are under the care and control of a minister, and if the minister then instructs a bureaucrat that he is not allowed 
to provide a document, it is then up to the house to seek it from the person who has the ownership and the care 
and control of it. That will then, in those circumstances, place the pressure back on. The person who will be 
subject to this provision of the legislation—if we pass it unamended—will be the person who is then tested and 
will be held accountable. The obligation then would be on the person underneath—in the same way as 
Mr Murphy found out many years ago in this place. Because Mr Murphy could not provide the document, his 
obligation was to inform the house that he could not provide the document. As members may recall, he was then, 
as a consequence of not telling the house that he could not provide the document, fined by this house. If he had, 
within the time of the summons, advised the Clerk of the house that he had been instructed and therefore did not 
legally have the capacity to provide the document, the issue would have been resolved for him. I ask the minister 
whether he would envisage that this system will be the same as the system that operates when we as a house 
issue a subpoena. That might help clear the matter up for the chamber.  
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Hon PETER COLLIER: I cannot articulate it any better than that. It is a very, very good analogy.  

Hon Ken Travers: We are all here to help the minister!  

Hon PETER COLLIER: I thank the member very much. I appreciate it. It is a very good analogy. He probably 
did it better than I. 

Hon PAUL LLEWELLYN: This gets to the heart of the issue. I asked what problem has been solved here. In a 
sense we are giving some additional investigative powers to the department. In the event that somebody cannot 
provide the documents, one simply has to go back to the CEO. Would that not be the case? Ultimately, one 
simply has to go back to the CEO and we are back to where we started from. We have two matters—one is 
undermining the functions of the CEO, and the second is putting at risk people who could not reasonably be 
expected to hold documents. In that case one simply has to go back to the body corporate or the CEO to do the 
job. Our view was that we should follow some procedure by which one goes through the CEO and acknowledge 
the CEO’s functions. If somebody claims that he cannot access the information, it gives rise to another question.  

Hon KEN TRAVERS: While the minister is getting the official response, I was going to suggest what I think 
might happen in this situation. Again we can go back to the situation in the City of Joondalup, in which the CEO 
was purporting to have stood aside from the matters that were being inquired into, and therefore no longer 
exercising his control as the CEO, yet it was very clear he was still continuing to exercise his control through 
either formal or informal mechanisms. It would then mean that we would bring to a head that question. The 
person who is being asked to provide the document, if he was the acting CEO for the purposes of that inquiry, 
would have to provide the document because the CEO has stood aside. The protection that that person has is that 
he had to provide the document. What I think was happening in the City of Joondalup is that the CEO was 
applying a number of informal pressures into the system to stop people providing that document. Now they will 
no longer have that option. That is why this method will resolve those problems. It does bring it to a head. It still 
does respect the role of the CEO. What it does in particular is force there to be clarity about who is the CEO 
when these circumstances occur and the CEO is being investigated.  

Hon PETER COLLIER: I say at the outset that it is the department’s policy to go to the CEO, and that will 
continue. That does not override the right to access that information from other officers. That is the whole point 
of the exercise. Hon Ken Travers, yet again, is right in this instance. We did have that very real issue in 
Joondalup—I am very conscious of that issue in Joondalup—and so this will overcome that problem. 

Hon PAUL LLEWELLYN: I fully acknowledge that. Clause 41 deals with the situation that arose in Joondalup 
by saying simply that a person who fails to comply commits an offence. We are not arguing against that. We are 
merely saying that if it is the department’s normal course of action to go via the CEO, that is the right pathway. 
We have made the case, on behalf of WALGA and the Greens (WA), that we believe that that is the right 
pathway. Other investigative powers become unnecessary when a person simply cannot comply. If a person 
cannot comply, the only obvious course of action is to go via the CEO. If the CEO does not comply, an offence 
will have been committed. Are there two offences being committed—one by the person who did not comply and 
the other if the CEO continues to obstruct things? I think it is convoluted and it is unnecessary. It is much better 
to have a transparent and open process. I am concerned that it could possibly be setting people up to commit 
offences in reasonable circumstances.  

Hon PETER COLLIER: The investigation will always be in good faith and not intended to play a prosecutorial 
role. I understand the concerns of the honourable member, but we feel that the original amendment is necessary 
and provides sufficient flexibility.  

Hon KATE DOUST: I should put on record that the opposition will not, on this occasion, be supporting 
Hon Paul Llewellyn’s amendment.  

Amendment put and negatived. 

Clause put and passed. 

Clauses 42 to 45 put and passed.  

Clause 46: Schedule 3.1 amended — 

Hon PAUL LLEWELLYN: The Greens (WA) gave some considerable thought to what is being proposed, and 
of course we support the need to ensure that there is no unsightly and offensive graffiti on any place, either 
public or private. My understanding is that this provision allows a local government to enter a private property 
and obliterate, in a manner acceptable to it, a mural or a piece of urban art or graffiti on a wall that, in its view, 
offends the public. I would like to consider a number of scenarios about where this might apply, and what test 
applies when a local government determines whether something is unsightly, and, in its opinion, needs to be 
obliterated and at whose cost. I have posed three questions. 
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The CHAIRMAN: Hon Paul Llewellyn will have to formally move his amendment so that we can deal with that 
situation.  

Hon PAUL LLEWELLYN: I move — 

Page 28, lines 9 to16 — To delete the lines. 

Hon PETER COLLIER: The government will be opposing this amendment. What we have to ascertain is that 
the graffiti must be offensive. While I appreciate that one person’s offensive graffiti might be another person’s 
art form, there is quite a definite process before those steps are taken. I will just take the honourable member 
through them: firstly, the local government gives the owner a notice requesting the owner to remove the 
particular graffiti or art — 

Hon Paul Llewellyn: Remove the art.  

Hon PETER COLLIER: Secondly, if the owner objects to the removal, he can lodge a formal objection with 
the local government and/or lodge an appeal with the State Administrative Tribunal. Thirdly, if the objection 
appeal is not upheld and the owner does not remove the graffiti, the local government can enter the property and 
remove the graffiti. Fourthly, the owner will be charged with the costs. The local government cannot just wander 
in one morning and remove what might be deemed as the unsightly graffiti or artwork; there is a process, a right 
of appeal, and we think that is more than sufficient. 

Hon KATE DOUST: I think Hon Paul Llewellyn was trying to encourage me to my feet, and I will help him 
along with that. The opposition will not be supporting the amendment on this occasion either. The changes 
proposed in this bill were changes proposed by the previous Labor government. We think that local government 
must have that capacity to access property to clean up graffiti. I think the minister has outlined the process, and 
hopefully allayed some of the concerns of Hon Paul Llewellyn. If this amendment was successful, it would 
essentially cut one of the core reasons for the bill’s being. During the second reading debate I provided a number 
of examples of the increasing problems across the community of graffiti on both public and private property, and 
the difficulties that local governments have in gaining access to it, and the cost of cleaning and the use of 
resources. I think they need to be afforded the opportunity to clean up unsightly graffiti where they can. If this 
part of the bill were to be deleted, that would cause them immense difficulty. Given the number of complaints 
that arise from the community to local governments, councillors and chief executive officers, it is very important 
local governments they have the capacity to enter property and take whatever action is appropriate to provide a 
remedy to either the property owner or to the people who have made the complaint.  

Hon PAUL LLEWELLYN: I say at the outset that offensive graffiti is not something that the Greens support. 
Local governments will have considerable powers to determine if something is unsightly and offensive, and we 
have given a remedy to the owner to make a formal objection and go to SAT, and pay their way through SAT 
presumably, to mount a case. The minister must know how many unsightly graffiti instances there have been on 
private properties in Western Australia. Where does this need to remove unsightly graffiti from private property 
emanate from? Will the minister give me some instances—an example—of when it would be necessary to have 
rules like this in place? 

The CHAIRMAN: Hon Paul Llewellyn has posed a question, and I would normally give the call to the minister 
to answer, but I have just been reminded that we in fact finish at five o’clock tonight, not six o’clock, as I had 
imagined. I have to report, because it is now — 

Hon PAUL LLEWELLYN: I would be happy to wind this up. 

The CHAIRMAN: In that case, I will put the question that the words proposed—I have to report if I cannot put 
these through. 

Hon Peter Collier: The Chair cannot. 

Hon PAUL LLEWELLYN: On the condition, of course, that the minister will answer this question outside of 
the chamber. 

Amendment put and negatived. 

Clause put and passed. 

Clauses 47 and 48 put and passed.  

The CHAIRMAN: Is Hon Paul Llewellyn proposing his new clause 32?  

Hon PAUL LLEWELLYN: I am sorry? 

The CHAIRMAN: You have a suggestion. In that case, if the member is, then I have to report. 



Extract from Hansard 
[COUNCIL - Thursday, 2 April 2009] 

 p2578b-2581a 
Hon Paul Llewellyn; Hon Peter Collier; Hon Ken Travers; Hon Kate Doust; Chairman 

 [4] 

Hon PAUL LLEWELLYN: Okay. 

The CHAIRMAN: I am bound to report. I am already breaching the standing orders and people are threatening 
me with my job, and that they will kick me out on 22 May or something! Having regard to the time, I am 
required to report progress.  

Progress reported and leave granted to sit again, pursuant to standing orders. 
 


